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Abstract

An important question that has been absent from the national dialogues and
policy debates in Afghanistan is water resources development and management.
Integrated water resources management at the national level and creating an
agreed-upon legal framework for trans-boundary water resources at the regional
level is the third most important policy question for Afghanistan after security
and legal reform agendas that needs to be addressed effectively. Afghanistan
shares four of its trans-boundary river basins with its neighbors: Tajikistan,
Uzbekistan, Turkmenistan, Iran, and Pakistan. Afghanistan is upstream to all of
these basins except for the Kunar tributary river draining into the Kabul lower
basin. Being an upstream state that has not developed its uses of water due to a
variety of reasons, Afghanistan desires and desperately needs to fully use its
share of water from the shared river basins for hydro- power production,
irrigation, municipal, and industrial uses as well as other economic purposes. At
the same time, there are concerns that the prior uses by neighboring countries
might be significantly impacted if Afghanistan will use its share of water. With
the entry into force of the UN 1997 Watercourses Convention, Afghans are keen
to know that how provisions of this new treaty law will impact Afghanistan’s
desire to fully utilize its share of the trans-boundary river basins. The United
Nations adopted the 1997 Watercourse Convention in an attempt to regulate use,
development, management, and conservation of watercourses crossing national
boundaries of states. The Convention entered into force on August 17, 2014.
Afghanistan is not yet a party to the Convention. This paper will examine
importance of the Watercourses Convention for Afghanistan.
Key Words: Water, River basin, Trans-boundary, Convention, Watercourse,
International Law, Surface water, Groundwater
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INTRODUCTION

The United Nations adopted the Convention on the Law of the Non-
navigational Uses of International Watercourses (“the Convention”) on 21 May
1997 in an attempt to regulate use, development, management, and conservation of
all waters—surface and ground waters crossing national boundaries of states. The
Convention entered into force on August 17, 2014. As of February 2017, the
Convention had a total of 16 signatories and 36 member States.! The Convention is
a framework convention that lays down basic principles and procedures and leaves
the details to be worked out by member States taking into account the specifics and
characteristics of their shared river basins. Some of the member countries include
the United Kingdom, France, Germany, Denmark, Sweden, and Hungry (Europe),
Iraq, Jordan, Lebanon, Syria and Qatar (Middle East), as well as Uzbekistan
(Central Asia).? Afghanistan has not yet decided to accede to and ratify the
Convention.

Afghanistan is a mountainous, land-locked country in South and Central Asia
with “an area of 647,500 square kilometers and population of about 26 million. It is
bordered by Pakistan in the south and east, Iran in the west, Turkmenistan,
Uzbekistan and Tajikistan in the north, and the People's Republic of China in the
far northeast. Afghanistan has an arid and semi-arid continental climate with cold
winters and hot summers. The climate varies substantially from one region to
another due to dramatic changes in topography. The wet season generally runs from
winter through early spring, but the country on the whole is dry, falling within the
Desert or Desert Steppe climate classification.”

As Afghanistan’s Initial National Communication to the UNFCCC puts it “[i]n
theory, Afghanistan is not a water-scarce country, and possesses an estimated
overall surface water availability of 2,775 cubic meters per capita per year.
Nonetheless, it remains burdened by many constraints and the relatively significant

1- United Nations Treaty Collection (UNTC), available at: https://treaties.un.org

2-1d.

3- NEPA, Afghanistan Initial National Communication to the United Nations Framework Convention
on Climate Change, p. v, 2016.
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amounts of water available in the country hide important variations within and
across river and sub-river basins. The distribution of the available water does not
always correspond with the location of the irrigable land and the settled populations.
And the availability of water in Afghanistan is characterized by considerable intra-
and inter-annual variations. Further the country also has the lowest water storage
capacity in the region.” !

Afghanistan has five river basins? namely Kabul (Indus) River Basin, Helmand
River Basin, Harirud-Murghab River Basin, Amu Darya River Basin, and the
Northern River Basin. Of these river basins, four are transboundary basins that
Afghanistan shares with its neighbors: Tajikistan, Uzbekistan, Turkmenistan, Iran,
and Pakistan. Afghanistan is upstream to all of these basins except for the Kunar
tributary river draining into the Kabul lower basin.

Being an upstream state that has not developed its uses of water due to decades
of wars and political chaos and instability, now the country desires and desperately
needs to fully use its share of water from these river basins for hydraulic power
production, irrigation, municipal, industrial uses as well as other economic
purposes. At the same time, there are concerns that the prior/historical uses by
neighboring countries might be significantly impacted if Afghanistan will use its
share of water. The current lack of inclusive regional or bilateral water sharing legal
arrangement further adds to the complexity of the situation.

With the entry into force of the UN 1997 Watercourses Convention, Afghans
are keen to know that how provisions of this new treaty law — particularly rules
stipulated in article 5 (“equitable and reasonable utilization”), article 7 (“obligation
not to cause significant harm”), article 8 (“general obligation to cooperate™), and
article 12 (“notification concerning planned measures with possible adverse
effects”) will impact Afghanistan’s desire to fully utilize its share(s) of the
transboundary river basins. In other words, does the newly adopted Watercourses
Convention offer an opportunity for the countries in the region to reach an informed,
holistic legal framework for water allocation, management, development, and

1-1d.

2- Please note that these are administrative basins, as there may be several watershed basins in one
“administrative basin”. For example the Murghab does not hydrologically connect to the Hari Rud yet
they are in the same “administrative basin”.
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utilization or it will significantly impact the current de facto water allocation regime
and further destabilize it?

This paper will briefly examine this question and try to identify a suitable
answer that may be used to inform policies and decisions in the coming years.

WHY DOES THE CONVENTION MATTER FOR AFGHANISTAN?

There are several factors that create debate over the 1997 UN Watercourses
Convention in Afghanistan. First, as mentioned earlier, Afghanistan shares four of
its transboundary river basins with downstream neighbors. This fact, in the absence
of a regional treaty regime, puts Afghanistan in a position that might be significantly
impacted by any development in international community regarding fresh water
management. In other words, any convention or multilateral treaty entered into
force regulating transboundary fresh water at an international level, might,
significantly impact Afghanistan.

Second, due to years of political instability triggered by former Union of Soviet
Socialist Republics (USSR) attack’s on the country, followed by years of
devastating internal power struggle, and Taliban ruling on the country for more than
five years as well as security concerns, Afghanistan has never been able to
reasonably utilize its share of water from the river basins. At the same time, the
country has tremendous need to use water for domestic, irrigation, industrial, and
hydropower production. According to Afghanistan’s Central Statistics
Organization, the country currently imports 93.1 percent of its commercial goods'
including food and agricultural products from its downstream neighbors and
purchases hydroelectricity from the central Asian countries (all downstream to
Afghanistan) to supply electricity for its major cities including its capital city-
Kabul.

Third, Afghanistan is upstream in all its transhoundary river basins except in
the Kunar river — a major tributary of lower Kabul river basin that originates in the
Chitral mountains of northern Pakistan and after entering into Afghanistan at Kunar

1- Afghanistan’s Central Statistics Organization website, available at: http://cso.gov.af


http://cso.gov.af/Content/files/%D8%B3%D8%A7%D9%84%20%D9%86%D8%A7%D9%85%D9%87%20%D8%A7%D8%AD%D8%B5%D8%A7%D8%A6%DB%8C%D9%88%DB%8C%20%D8%B3%D8%A7%D9%84%201394/External%20Trade.pdf
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province drains into Kabul river and then exits the country in Nangarhar province.
' The UN 1997 Watercourses Convention is viewed/perceived by some of the
upstream states including China, and Turkey? to be favoring downstream states.
These are some of the reasons that make the Convention important for Afghanistan.

DOES THE WATERCOURSES CONVENTION TREAT THE UPSTREAM
AND DOWNSTREAM STATES DIFFERENTLY?

The second question is whether the UN 1997 Convention approaches upstream
States differently from the downstream States. In other words, does the Convention
favor downstream countries? Professor Stephen C. McCaffrey, one of the world
leading authority on international water law, who worked on the draft Convention
as the UN Special Rapporteur during his two five- year terms and the author of
several books and articles on the international watercourses law, holds the view that
the UN 1997 Convention does not favor any downstream or upstream riparian
State.?> He considers that the Convention was a regulatory arrangement that could
benefit all countries regardless of being upstream or downstream. In the words of
McCaffrey if countries want to tell the world that they are not “afraid of law” they
should ratify the Convention.

Similarly, another prominent international water law scholar, Salman M. A.
Salman also strongly rejects the notion that the Convention favors any particular

13

upstream or downstream State. He says: . the Convention is basically a
framework convention, which lays down basic principles and procedures, leaving
the details to the watercourse states to complement in agreements that take into
account the characteristics of their specific watercourse.” #

In order to understand whether the Convention favors any party, this paper will
analyze some of the most debated articles of the Convention— articles that have led

upstream states to think that the Convention will harm their interest in using water

1- Center For Afghanistan Studies, available at: http://www.unomaha.edu

2- Turkey is upstream to the Euphrates and Tigris river basins. China is upstream to the Mekong river
basin.

3- Personal communication with Stephen C. McCaffrey, Northwest Hall, McGeorge Law School,
September 12, 2016.

4- Salman M. A. Salman, The United Nations Watercourse Convention Ten Years latter: Why has its
Entry into Force Proven Difficult? P. 7. Available at: http://www.unwatercoursesconvention.org


http://www.unomaha.edu/international-studies-and-programs/center-for-afghanistan-studies/academics/transboundary-water-research/DLM12/DLM12.php
http://www.unwatercoursesconvention.org/images/2012/10/Salman-UNWatercoursesConventionTenYears.pdf
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from internationally shared resources. Article 5 that lays down the (“equitable
utilization”) rule and article 7 that provides for the (“no significant harm”) rule are
the most contentious articles. These two articles have been heatedly debated during
the International Law Commission’s drafting process as well as during the UN Sixth
Legal Committee’s elaborations and even further during the UN General
Assembly’s meeting that adopted the Convention in the form of resolution number
51/229.!

The Equitable and Reasonable Utilization Rule

Article 5 of the Convention provides that: “Watercourse States shall in their
respective territories utilize an international watercourse in an equitable and

2 Article 7 of the Convention, provides that “watercourse

reasonable manner.”
States ... shall ... take all appropriate measures to prevent the causing of significant
harm to other watercourse States”. Article 5 sets out the fundamental rights and
duties of watercourse States in using the shared resources crossing or bordering
their sovereign territories. Under this article, States have a right to use water in an
“equitable” and “reasonable” manner. In other words, a State has a “correlative”
share of transboundary water resource. This means that a State while being entitled
to a “reasonable” share of water has a duty not to exceed its rights or deprive other
States from their right to a reasonable portion of the shared resource. Now, one
might ask what does “equitable and reasonable” utilization mean?

The test for “equitable and reasonable” utilization is set forth in article 6 of the
Watercourses Convention. Under this article, the factors for “equitable” and

“reasonable” utilization rule includes consideration of the followings:

1) Geographic, hydrographic, hydrological, climatic, ecological and
other factors of a natural character;

2) The social and economic needs of the watercourse States concerned;

3) The population dependent on the watercourse in each watercourse
State;

1- UN Doc. A/RES/51/229. Available at: http://www.un.org/documents/ga/res/51/ares51-229.htm
2- The UN 1997 Convention, article 5(1).
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4) The effects of the use or uses of the watercourse in one watercourse
State on other watercourse States;

5) Existing and potential uses of the watercourse;

6) Conservation, protection, development and economy of use of the
water resources of the watercourse and the costs of measures taken to
that effect;

7) The availability of alternatives, of corresponding value, to a particular
planned or existing use.!

Put it simply, under the Convention, if Afghanistan wants to know whether its
use of water from Amu Darya, for example, is “equitable” and “reasonable” for the
purpose of the UN 1997 Convention, it should check its use(s) against the seven
factors/benchmarks listed above and see how the “test” is successfully applied to
water uses by Afghanistan and the central Asian riparian States. Ideally, lawyers
would use an IRAC-based analytical approach to apply each element of the test—
as appropriate, to each river basin and tell us whether a specific use by a specific
water user is “reasonable” or unreasonable. Applying the test to each river basin,
in addition to falling beyond the scope of this paper, requires collection of
comprehensive, updated, and accurate data and information on each river basin by
all riparian States to each basin.

The No Significant Harm Rule

Avrticle 7 of the Watercourse Convention requires a State not to significantly
“harm” other states in utilizing its “correlative” share of the resource. This means
that a State’s exercise of its water right is subject to the “no harm” rule. In other
words, if an upstream or downstream state desires to initiate a new use, increase its
current use, or build a dam on a transboundary river, the State has a duty not to harm
other States. However, one should note that unlike the “no harm” or the “no injury”
rule recognized in the national laws of some States/countries for example,
California, the “no harm” rule under article 7 of the Watercourse Convention is a
“due diligence” obligation. The International Law Commission has defined “due
diligence” as “a diligence proportioned to the magnitude of the subject and to the

1- The 1997 UN Watercourse Convention, article 6.
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dignity and strength of the power which is to exercise it... and such care as
governments ordinarily employ in their domestic concerns”.! Put it simply, “due
diligence” obligation is a “use your best effort” obligation. States have a duty to try
their best and do whatever they can, not to harm others in using their share of the
water. However, if despite exercising “due diligence” harm still occurs, the country
that has inflicted the harm despite being further obligated to cooperate and
communicate to mitigate, if possible, the harm but has no obligation to completely
eliminate the harm.?

There is ample literature and treatises written by the highly qualified publicists
and scholars of international law that have discussed the “no significant harm”
principle from different perspectives. This paper is not a proper forum for
discussing further details relating the no significant harm principle.

Anyway, a closer look at the two articles discussed above as well as a careful
examination of the test laid down for the “equitable and reasonable utilization”
doctrine, will reveal that the Convention sets forth the fundamental rights and duties
of States and leaves the rest to States themselves to manage their shared resources.
Particularly by looking at the factors laid down in article 6 of the Convention, one
cannot find any indication of any favoritism of any kind in that language.

WHY SHOULD AFGHANISTAN CONSIDER SIGNING AND RATIFYING
THE CONVENTION?

There are several reasons that | think Afghanistan should consider signing and
ratifying or, at least, seriously studying the Convention including:

First, the Watercourses Convention is the result of more than 23 years of work
of the most authoritative legal body in the international plane — the International
Law Commission (ILC). It draws from the principles embodied in national laws of
States, international conventions, international court decisions, and writings of the

1- International Commission, Draft articles on the law of the non-navigational uses of international
watercourses and commentaries thereto and resolution on transboundary confined groundwater, p 103,
available at: http://legal.un.org

2- See Art 7 (2) that says ... “ take all appropriate measures, having due regard for the provisions of
articles 5 and 6, in consultation with the affected State, to eliminate or mitigate such harm and, where
appropriate, to discuss the question of compensation.”
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highly qualified publicists. As mentioned earlier, the most significant provisions
set forth in the Convention such as the “equitable and reasonable utilization”, the
“no significant harm”, the “duty to cooperate”, and the “prior notification of
planned measures” are indeed codification of customary international law that are
binding on States regardless of the fact that they have signed and ratified the
Watercourses Convention or not. In other words, all watercourse States — including
Afghanistan, are already bound by customary international watercourses law to
respect the principles of “equitable and reasonable utilization”, “no significant
harm”, the “duty to cooperate”, and the “prior notification of planned measures” in
using water from shared transboundary watercourses.

There is ample international case law as well as US court cases involving
interstate allocation of water that have referred to and applied the “equitable and
reasonable utilization” and the “no harm” principles. For example, in the Trail
Smelter case (United States v. Canada) the International Court of Justice ((ICJ)
ruled that all States had a “duty to protect other states against harmful acts by

individuals from within its jurisdiction at all times”.\ In another case decided by

the US Supreme Court (New Jersey v. New York) in 1931, Justice Holmes stated
that: “[a] river is more than an amenity, it is a treasure. It offers a necessity of life
that must be rationed among those who have power over it. ... [t]he different
traditions and practices in different parts of the country may lead to varying results

but the effort always is to secure an ‘equitable apportionment’...”.Y

Similarly, almost all of international watercourses law scholars and publicists
agree that the “equitable and reasonable utilization” principle is now a fundamental
norm of international law and therefore a principle of customary international law
binding on all States. For example see this excerpt from professor Stephen C.
McCaffrey:

[bJorn of the United States Supreme Court’s decision in interstate
apportionment cases beginning in the early twentieth century, and supported by
decisions in other federal states, the doctrine of equitable utilization was applied to
international watercourses as the basic, governing principle by the International

1- Trail Smelter case, Arbitral Trib., 3 U.N. Rep. Int’l Arb. Awards 1905 (1941)
2- New Jersey v. New York, 283 U.S. 336 (1931)
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Law Association’s 1966 Helsinki Rules. Its status as the fundamental norm in the
field has recently been confirmed by the decision of the International Court of
Justice in the Case concerning the Gabcikovo- Nagymaros Project (Hungry/
Slovakia). ... the 1997 UN Convention appears to treat equitable utilization as the
overarching principle governing the use of international watercourses. ...\

Another scholar says: “ ... it [the Convention] has received broad
endorsements, and it is widely agreed that it reflects and embodies the basic

principles of international water law [customary law]”.¥

Having said this, the most important and overarching principles such as the
“equitable and reasonable utilization” and the “no significant harm” rules set forth
in the Convention are codifications of international customary law binding on States
including Afghanistan. Therefore, accession to, and ratification of the Convention
by Afghanistan will not alter the country’s legal standing or impose any extra
obligation on it.

Second, as the international watercourses scholars suggest, it is in the interest
of all watercourse States to sign and ratify the Convention. Because by doing so,
States will show to the rest of world that they are not “afraid of law” and they respect

principles of international law as “civilized nations” and “responsible States”

without being necessarily harmed by these principles.¥ This argument is

particularly important for Afghanistan in several ways:

a) Afghanistan is struggling to establish itself as a newly emerging democratic State
based on rule of law and good governance since 2001 after the Taliban regime was
ousted by the US led Western coalition forces. Since 2002, Afghanistan, in order
to establish itself as a responsible State along with other members of the United
Nations, has ratified dozens of international conventions, multilateral treaties and
agreements relating to various areas of international law. History of nations
indicate that almost all of new emerging States — including the United States
adopted this approach and ratified numerous conventions in the early years of its
creation. Therefore, based on this approach, which is not new to Afghanistan, the
more international treaties Afghanistan ratifies the more prestige she will gain

1- McCaffrey, Id. p 384.
2- Salman. Id. p 13.
3- Conversation with McCaffrey, September 2016.
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internationally as a country that respect rule of law and remains at peace with its
neighbors.

b) Compared to its neighbors in the region, Afghanistan is a less developed country
economically and less powerful State militarily. One of the immediate neighbors
with whom Afghanistan shares transboundary river basin is a nuclear power
(Pakistan), another neighbor is one of the most powerful States in the region that—
allegedly, is in pursuit of regional hegemony (Iran) while others are far more
developed economically than Afghanistan (the central Asian countries).
Afghanistan depends on all of its neighbors economically and imports 93.1 percent

of its commercial goods from or via these countries.\ This means Afghanistan is

not in a position to compete with its neighbors either economically nor militarily.
Therefore, the country needs to be at peace with the neighbors and avoid conflict.
The more countries, in the region, ratify the Watercourse Convention, the more
accountable they would become. This would mean a more stable region with
countries bound to principles of international law governing shared resources.

c) As professor Najib Fahim, a prominent professor of Law at Kabul University
Faculty of Law and Political Sciences and the author of several books on
Afghanistan’s transboundary water resources puts it “international law is the law
of less powerful States”. According to professor Fahim, in practice powerful and
hegemon States like Turkey (Euphrates and Tigris river basin), Egypt (the Nile
river basin), and China (the Mekong river basin), have shown to attach less
importance to principles of international law to claim their water rights from
transboundary river basins. Instead, these countries have, unilaterally, developed
or attempted to develop mega—infrastructures and development projects aimed at
utilizing water from the shared river basins without paying due regards to concerns
raised by less powerful States. In the words of professor Fahim, in such
circumstances, a very efficient and good tool for less powerful States to create a
check and balance for ambitions of the hegemon States is to take recourse to
principles of international law and apply the power of law to protect their water
rights. As professor Fahim explains, despite the fact that principles such as the
“equitable and reasonable utilization” and the “no significant harm” principles
embodied in the UN 1997 Convention is at odds with the Afghan traditional
perception of transhoundary river basins, however, the Convention would serve the
best interest of Afghanistan if ratified and will further enable the country to take

1- Afghanistan Central Statistics Organization, Id.
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legal action(s) against some of its riparian neighbors—if the need arises.\ In

Fahim’s opinion more legal and regulatory frameworks in the region, would mean
further empowerment of Afghanistan to protect its water rights.

d) The level of public awareness among Afghans regarding transboundary shared
water resources is dangerously low. Almost all Afghans — including some of the
government officials, parliamentarians, politicians, academia, students, and
ordinary Afghans think and assert that Afghans own all waters flowing in the

country’s transboundary rivers.Y Because these rivers originate inside Afghanistan

and drain most part of the country’s territory.Y’ In other words, Afghans consider

water flowing in the country’s transboundary rivers as part of their sovereign
territory and the public opinion would strongly react against any riparian State that
violates this sovereign right. This type of mindset among Afghans coupled with
decades of war and fighting in the country, will lead Afghans into another wave of
violent struggle with its neighbors if the country enters into serious disputes and
conflict with downstream states. Therefore, the best solution is that Afghanistan
seeks to ratify international conventions that help the country negotiate with its
neighbors over water allocation and adopt a legal approach to resolving serious
disputes in the near future. In other words, due to Afghanistan’s poverty and
political instability, the best approach would be to use the power of law to achieve
an equitable and reasonable utilization of its water resources and create a water
allocation regime that is acceptable to Afghanistan and the riparian States. The
stronger legal framework is developed in the region, the better position
Afghanistan would achieve in the negotiations.

e) To date, one out of a dozen countries that share transboundary river basin with
Afghanistan has ratified the Watercourses Convention— Uzbekistan.¥ Uzbekistan

1- Conversation with Najeeb Fahim, a senior Afghan diplomat at MOFA and professor of law at Kabul
University, MOFA, February 25, 017, Kabul, Afghanistan.

2- Most of the ordinary Afghans the author has talked to, told that waters flowing into Afghan
transboundary river basins should be treated as property rights and few Afghans think that water
resources are shared resources. Almost everyone told that Afghanistan owned the waters.

3- Conversation with Ebrahim Barekzai, head of Transboundary desk, Ministry of Foreign Affairs of
Afghanistan.

4- Uzbekistan as well as Turkmenistan have also ratified the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes (ECE 1992 Convention) adopted at Helsinki on
March 17, 1992. Uzbekistan ratified the convention on September 4, 2007 and Turkmenistan ratified the
convention on August 29, 2012. For more details, see UN Doc, available at: https://treaties.un.org
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ratified the Convention on September 4, 2007.\ This is worth noting that when the

UN General Assembly (GA) voted on the draft convention on May 21, 1997,
Uzbekistan and Pakistan abstained from voting for or against the draft convention.
However, later on, Uzbekistan changed her mind and ratified the convention in
2007. Iran, on the contrary, voted for the draft convention while, Afghanistan,
Tajikistan, and Turkmenistan were absent when the UNGA voted on the draft
convention. The resolution A/51/L.27 containing the draft convention was adopted

by a recorded vote of 103 in favor and 3 against and 27 abstentions by the UNGA.Y

Interestingly, Uzbekistan is one of the very proactive countries in the region
and so far has reached out to many of its neighbors to negotiate agreements over
water allocation from the Syr Darya and Amu Darya river basins. Uzbekistan is also
heavily dependent on water flow in the Amu Darya and is the largest consumer of
water from the basin (over 80%).3 According to Dr. Glen Hearns,* Uzbekistan holds
very strong views on water allocation and management that are inherited from when
it was part of the Soviet Union. Now that the country has ratified the UN
Watercourses Convention, Afghanistan would much benefit from ratifying the
Convention in its negotiation with Uzbekistan and other central Asian States.
Because, in such a case Afghanistan would only need to go through the checklist
provided in article 6 of the Convention to achieve its reasonable share of the water
from Amu Darya river basin. In Dr. Hearns view, currently, Afghanistan is not
given its equitable and reasonable share of water from Amu Darya river basin,
particularly based on its relative socio-economic development compared to other
countries in the region. Afghanistan has, arguably, the greatest ‘need’ to develop its
water resources for driving the predominant agriculturally based economy forward
and encouraging stability. Moreover, both the Soviet era and post- Soviet (Almaty
Treaty of 1992) water allocation arrangements do not provide Afghanistan its
reasonable share of water. As Dr. Hearns explains “Protocol 566 (the major water
allocation instrument in Central Asia) is based on an estimation of the Amu Darya

1- UN Doc. http://internationalwaterlaw.org

2- Id.

3- Conversation with professor Fahim, MOFA, Kabul, Afghanistan.

4- Dr. Hearns acted as the Senior Advisor to the Government of Afghanistan on international waters
between 2012 and 2014,
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River having an average of over 70 bcm/year. However the real number is more
likely to be between 64-67 bcm. Moreover, climate change estimates indicate that
this flow is expected to reduce. There is no provision in Protocol 566 to reassign
allocations based on declining flows. Protocol 566 does not take Afghanistan’s
needs into account and allocates it only 2.6 bcm which is described as a "loss" in
the system (while it produces approximately 20 becm/yr and consumes in the region
of 5 bem/yr). Additionally, Protocol 566 does not allow for sufficient flow to
account for environmental needs.”! Given the reasons just mentioned above, if
Afghanistan — as an upstream State ratifies the Convention first, most of its
downstream neighbors will probably be persuaded to ratify it too. This means
Afghanistan has taken the first step to create a stronger legal platform in the region
to resolve its water issues with neighbors. If such a legal platform does not exist
then the challenges of keeping regional stability will increase, particularly with
likely effects of climate change.

DOES THE POSITION TAKEN BY SOME OTHER UPSTREAM
STATES MATTER?

One might argue that, because some of the powerful upstream States such as
Turkey and China have refused to sign and ratify the Watercourses Convention, it
would indicate that the Convention favors downstream States. Mr. Huseyin E.
Celem, head of Turkish delegation to United Nations while voting against the draft
Convention in the General Assembly said in his statement ... the draft Convention
did not refer to the sovereignty of the watercourse States over the parts of
international watercourses located in their territory [and that]. ... [t]he draft
convention should have established the primacy of the principle of equitable
reasonable utilization over the obligation not to cause significant harm.”? A General
Assembly plenary press release summarizes concerns raised by the Turkish
delegation as follows:

1 - Conversation with Dr. Glen Hearns, World Bank, Kabul, Afghanistan.
2- General Assembly Plenary Press Release GA/9248 99th Meeting (AM) 21 May 1997, available at:
http://www.thewaterpage.com
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HUSEYIN E. CELEM (Turkey) said that his delegation had [been] requested
a vote on the draft convention and would be voting against it. The text should have
been annexed to the draft, as per established procedure. In meetings with the
working group, votes had been taken on draft articles 3, 5, 6, 7 and 33, but the results
of those ballots had not been reflected in the Sixth Committee's report. He said
Turkey could not accept the draft convention because of objections to its preamble,
as well as draft articles 2(a) and (b), 3, 5, 7, 10 and part 111, with the exception of
draft articles 11, 22, 23, 32 and 33. As a framework convention, the text should have
set forth general principles. Instead, the draft went beyond the scope of a framework
[convention] and established a mechanism for planned measures. Such a practice
had no basis in international law. The mechanism created an obvious inequality
between States. It was not appropriate for a framework convention to foresee any
compulsory rules regarding the settlement of disputes, a matter that should be left to
the discretion of States concerned. Further, the draft Convention did not refer to the
sovereignty of the watercourse States over the parts of international watercourses
located in their territory, he went on to say. The draft convention should have
established the primacy of the principle of equitable [and] reasonable utilization
over the obligation not to cause significant harm. His country would not sign the

draft convention, which would have no legal effect in Turkey. ...!

According the press release, the Chinese delegation also voted against the draft
convention and raised the following concerns:

GAO FENG (China) said there were obvious drawbacks in the draft
convention. First, it failed to reflect general agreement among all countries, and a
number of States had major reservations regarding its main provisions. Secondly,
the text did not reflect the principle of the territorial sovereignty of a watercourse
State. Such a State had indisputable sovereignty over a watercourse, which flowed
through its territory. There was also an imbalance between the rights and obligations
of the upstream and downstream States. He said China could not support provisions
on the mandatory settlement of disputes that went against the principles set out in
the United Nations Charter. His Government favored the settlement of all disputes
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through peaceful negotiations. Accordingly, he would vote against the draft
resolution to which the draft convention was attached.!

As one can see in the above text, upstream States like Turkey and China, in
addition to other concerns, have traditionally, asserted that the “no harm” rule under
article 7 of the Convention will significantly restrict upstream uses. This is because
due to geographical, topographical and physical reasons relating to territory of
Watercourse States, downstream States have been, historically, in a more
advantageous position to put water to use for different purposes. Therefore,
downstream States claim historical use right based on prior appropriation of the
water.

Upstream States are, usually, located in mountainous regions and due to lack
to modern technology and capacity did not have the advantage to use a significant
portion of available water in the past. With the modern dam building and water
diversion and storage technology, they are now in a much better position to use
more water than they did in the past. Using more water upstream means less water
flowing downstream. According to upstream States, when there is not enough water
available for downstream uses, the downstream States would invoke article 7 of the
Watercourse Convention and would claim to have been harmed by new uses
upstream. Therefore, the Convention would favor interests of downstream States
more than it does for upstream States.>

However, this argument can be rebutted in three ways. First, as was discussed
earlier in this paper, the most important principles of the 1997 Watercourses
Convention are the “equitable and reasonable utilization” and the “no significant
harm” principles. As discussed before, these two principles, in no way, favor any
particular party and are fully based on mutual cooperation between States.> As
Salman M. A. Salman, says, States have misperceived the Convention and this has
caused the ratification process to be very slow. He asserts:

1-1d.
2- Salman. M. Salman, Id.
3- Conversation with McCaffrey.



209 \ Kateb Quarterly (Scientific — Research), Vol. 4, No. 6, Autumn 2017

A review of the various statements made by the different delegations during
the discussion of the Convention by the Working Group and the UN General
Assembly ... reveals of a number of different and sometimes inaccurate
perceptions and interpretation of the provisions of the Convention. Those
interpretations and misperceptions have no doubt contributed to the slow pace of
the signing, ratification of, and accession to the Convention.!

Second, there are some powerful upstream states like France that have ratified
the Convention. Had this argument been true, France should not have signed and
ratified the Convention. While on the other hand, there are many downstream States
such as Egypt, Pakistan, and many others that have not ratified the Convention. If
the Convention necessarily favored downstream States, all downstream States
would have ratified it without hesitation.

Third, from the early stages of discussions at the International Law
Commission (ILC) over drafting a framework convention on transboundary river
basins that further strengthened “crystallization” of the “equitable and reasonable
utilization” principle into a general norm of customary international law, both
Turkey and China consistently tried to object to crystallization of the norm as
customary rule. These objections were made apparently in attempts to qualify the
two countries as the “persistent objector” to the “equitable and reasonable
utilization” principle to crystalize into a general principle of customary international
law. Regardless of the fact that these objections could qualify Turkey and China as
“persistent objectors”— the author doubts that they could, the same objections put
these countries in a great positional difference from Afghanistan to consider
adopting Turkey and China as model countries to follow their footsteps in refraining
to ratify the Convention. This is because Afghanistan did not participate in the
discussions process of the draft convention over the 23 years period and was absent
from the UNGA when member states were voting on the draft convention.
Therefore, under international law, under no circumstances, Afghanistan could
claim to be a “persistent objector” to crystallization of the “equitable and reasonable
utilization” principle as general norm of customary international law and thus not
binding the country.

1- Salman M. A. Salman, Id.
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Therefore, States, whether upstream and downstream, would have their own
evaluations of the advantages and disadvantages of ratifying the Watercourses
Convention based on their national policies and interests. The position taken by any
other upstream State does not, necessarily, translate, by itself, into protecting water
interests of other States with similar geographical or topographical portfolios.
Therefore, positions taken by some of the upstream States regarding the
Watercourses Convention would fall short of creating a model position for other
States.

DOES RATIFICATION OF THE CONVENTION HAVE ANY
PARTICULAR IMPLICATION IN THE HELMAND RIVER BASIN?

On the Helmand River basin Afghanistan has concluded a bilateral agreement
with Iran in 1973. Under this Agreement Iran is entitled to a total of 26 cubic meters
per second of water in a normal water year.! Afghanistan considers this agreement
as enforceable and binding on the two countries. However, Iran has concerns over
the validity and enforceability of the agreement. One reason that might discourage
Afghanistan not to ratify the Convention is the possible implication of ratification
over the Helmand treaty. The truth is that this fear is baseless; because the
Convention clearly stipulates that it will not affect any existing agreement or
arrangement over water allocation. Article three, of the Convention is very clear
about this. As it says: “[i]n the absence of an agreement to the contrary, nothing in
the present Convention shall affect the rights or obligations of a watercourse
States...”.? What the convention asks from States regarding their existing water
agreements is to voluntarily consider adjusting and harmonizing their existing
agreements with principles set forth in the Convention.

Therefore, ratification of the Convention by Afghanistan will not have any
implications for the Helmand River Treaty of 1973. As far as the issue is concerned
with other transboundary river basins shared between Afghanistan and its
neighbors, in the author’s view ratification of the Convention, as discussed earlier,

1- The Afghan- Iranian Helmand River Water Treaty, article 2, available at:
http://internationalwaterlaw.org
2- UN 1997 Convention, article 3(1)
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not only have any implications for Afghanistan but also paves the way for creation
of a legal platform for managing transboundary waters in the region. The author
thinks that once such a platform is created following ratification of the Convention,
Afghanistan would be among the countries that benefit a great deal from it. This
will guide and facilitate Afghanistan’s negotiation over water allocation with its
neighbors. However, a number of other scholars and Afghan officials the author has
talked to while writing this paper expressed different views and insights that will be
discussed in the following section.

Views And Insights From Afghan Scholars And Officials

While writing this paper the author talked to several Afghan scholars,
diplomats and government officials to ask for their personal views regarding
advantages and disadvantages of the UN 1997 Convention for Afghanistan.
Following are some of the views shared with the author.

Ambassador Enayatullah, Nabiel, former diplomat and senior advisor to the
Afghan Ministry of Finance (MoF) who has worked on Afghanistan transboundary
waters for more than a decade, is of the opinion that “in general all Conventions
negotiated by the United Nations and/or regional organizations— including the UN
1997 Convention on the Non-Navigational Uses of International Watercourses, are
aimed to address competing interest of different nations or their concerns and that
as a matter of principle they are not biased towards any nation.” However, he thinks
that accession to the Convention by Afghanistan “ at the present, does not make life
easier for the government of Afghanistan— it rather makes life more complicated.”
In the words of Ambassador Nabiel:

Nations normally commit themselves to additional responsibilities and accept
new obligations arising from joining (ratifying or acceding) conventions, when
they see an outright benefit in doing so, such as protecting their national interest(s).
Nations are, normally, reluctant to create additional headache(s) for themselves by
ratifying new Conventions. Due to various reasons, known to our people and the
government, Afghanistan has not been able to receive fair share of the water
resources generated in our country and need to develop its water resources to
enhance economic growth and reduce poverty— an important target of the UN
Sustainable Development Goals (SDG). Acceding to the UN 1997 Convention, at
the present, does not make life easier for the government of Afghanistan— it rather
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makes life more complicated. One important reason, that Afghans are reluctant to
accede to the Convention in the near future, is because downstream countries to
Afghanistan’s several river basins, have paid no attention to the needs and rights
of Afghanistan when they decided to, unilaterally, develop projects on the rivers
flowing from Afghanistan into their territories. | mean they have not played by the
rules, and yet to admit it. | think a good and reasonable incentive for encouraging
Afghanistan to become a party to the Convention would be to see that international
financial institution and donor countries consider funding a number of projects that
Afghanistan has in the pipeline and is planning to build, and also urge downstream
countries to cooperate with Afghanistan and refrain from creating obstacle(s) for
completion of such projects. | am quite sure that the government of Afghanistan
firmly believes in using its water resources equitably and reasonably and has no
intention to cause any significant harm to any country.\

Another prominent Afghan diplomat and water law expert, Mr. Ebrahim
Barekzai, who has spent several years working and researching on Afghanistan
transhoundary river basins, holds that the Convention is an important tool for States
to manage their water rights from shared transboundary river basins. However,
Barekzai asserted that Afghanistan must seriously study the Convention against
each of its transboundary river basins before it decides to ratify the Convention and
bound itself by its provisions. Barekzai is of the view that Afghanistan has several
transboundary river basins with different characteristics that might be impacted by
the Convention differently. According to Barekzai, Afghanistan should conduct a
comprehensive study of each of its river basins, consider implications of ratification
on each basin and then decide whether to ratify the Convention or refrain from doing
s0. In the words of Barekzai:

The Convention itself lacks clarity and certainty and suffers some degree of
ambiguity in its provisions. Therefore, the Convention was not welcomed, very
well, by many countries when opened for signature and its ratification process was
very slow. The second issue— as you might know, lies in the fact that Afghanistan
has many problems and other priorities to deal with. This is, probably, too early
for Afghanistan to adopt a clear position regarding the Convention. Afghanistan

1- Conversation with Ambassador E. Nabiel at the World Bank Seminar, Kabul, Afghanistan and the
subsequent notes sent by him to the author via email.
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has a lot of homework to do before deciding whether to join the Convention or
refrain from doing so at least in the short term. )

There are other scholars who think that Afghanistan would rather accede to
and ratify the convention. For example, professor Najib Aga Fahim from Kabul
University who also holds a senior position at the Afghan Ministry of Foreign
Affairs (MOFA) and is the author of several books on Afghanistan transboundary
river basins thinks that ratification of the Convention has many advantages for
Afghanistan. As professor Fahim puts it:

In practice, international law is the law of less powerful States. Powerful and
hegemon States can protect their water rights and can be at peace with their
neighbors through strength. Most often, they do not feel the need to recourse to
principles of international law to protect their water rights. For example, China,
Turkey, Egypt, and a number of other countries have shown to have bilaterally
initiated development projects over shared river basins without being concerned
about other riparian States. This is the less powerful States that need to recourse to
principles of international law to deter the hegemon states from initiating unilateral
development projects over shared river basins and ensure optimal utilization of
water resources. Despite the fact that principles such as the “equitable and
reasonable utilization” and the “no significant harm” principles embodied in the
UN 1997 Convention is at odds with the Afghan traditional perception of
transboundary river basins, however, the Convention would serve the best interest
of Afghanistan if ratified and will further enable the country to take legal action(s)
against some of its riparian neighbors—if the need arises. This is because
Afghanistan is way less developed and powerful compared to its riparian
neighbors.?

When asked whether Afghanistan was interested to adopt the Convention,
professor Fahim indicated that the Convention was mostly codification of
international law and already binding on States. In his words, Afghanistan should
not act contrary to principles of customary international law codified in the
Convention. Professor Fahim said that he, in his capacity as the head of the Law
and Treaties Department of Ministry of Foreign Affairs, was working to translate

1- Conversation with Barkezai, World Bank Seminar and the subsequent notes sent via email
2- Conversation with Najib Fahim, Kabul, Afghanistan
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the Convention into Dari so that the Afghan ministries can read and discuss it.
Professor Fahim added that since Uzbekistan that consumes a large portion of the
water from Amu Darya has ratified the Convention, Afghanistan’s accession to and
ratification of the Convention would help the country achieve its equitable and
reasonable share of the water from the river basin.

Dr. Glen Hearns, holds that if all States in the regions ratify the Convention,
the Convention would significantly contribute to conflict management and
cooperation over resource allocation as the basket of benefits. However, ratification
of the Convention by Afghanistan while having some advantages for the country on
some of the basins such as Amu Darya and Kabul river basins might have some
implications for Afghanistan on some other basins for example, the Harirud river
basin. As Dr. Hearns explains, Salma Dam on the Harirud river basin has been
constructed without prior notification of and consultation with downstream riparian
States which runs contrary with the principles set forth in the Convention, despite
Iran and Turkmenistan constructing the Doosti dam further downstream.

However, the author thinks that this position taken by Dr. Hearns regarding

the Harirud river basin could be counter- argued as follows:
First, the downstream riparian States to Harirud river basin — lIran and
Turkmenistan, have concluded several treaties including the 2003 and 2005
Friendship Dam construction agreement without notifying Afghanistan. This has
put Afghanistan in a position to adopt towards these two riparian States an attitude
of complete “reciprocity” and resume construction of Salma Dam without prior
notification of the riparian States. “Reciprocity” is a well-known principle of
international law that enjoys global recognition. The principle of reciprocity is
unilaterally applied by one State to induce compliance by another States.

Second, some of member States to the UN 1997 Convention have asserted
observations or declarations to the Convention upon accession or ratification. For
example, Syria, Hungry, Viet Nam, Netherlands, and Denmark have asserted their
own observations while ratifying the Convention. For instance, the reservation
made by Denmark reads: “Territorial Exclusion: Until further notice, the
Convention shall not apply to the Faroe Islands and Greenland.” Adopting
international conventions with asserting observation(s) regarding some of the
articles provided in those conventions is a common practice in international plane.



215 \ Kateb Quarterly (Scientific — Research), Vol. 4, No. 6, Autumn 2017

Therefore, if Afghanistan wishes to ratify the Convention, without any possible
implications on any of its river basins, it could exclude the Harirud river basin from
the scope of the Convention’s application through asserting an observation upon
ratification. This way, Afghanistan could take advantage from principles of
international law without being necessarily harmed by the Convention.

CONCLUSION

Afghanistan shares four of its five transboundary river basins with its
neighbors. Given the fact that there is no regional and bilateral regulatory
framework that can facilitate an “equitable and reasonable” allocation of water
between Afghanistan and the other downstream States, the UN 1997 Watercourses
Convention might offer the best and unique opportunity for the country to ratify it
and take the first step to creating a holistic transboundary regulatory regime for the
region.

The UN 1997 Watercourses Convention is the result of more than 23 years of
efforts made by the most authoritative international legal body — the International
Law Commission (ILC). The most important principles set forth in the Convention
such as the “equitable utilization”, “no significant harm”, and “prior notification”
is a codification of customary international law already binding on States.
Ratification of the Convention not only does not impose any extra legal obligation
on Afghanistan but also protects its “correlative” water rights against its powerful
neighbors. Given the fact that Afghanistan is way less developed and enjoys a less
advantageous economic and military position in the region, the country must avoid
resorting to any conflict and instead use the power of law and international courts
to use its equitable share of transboundary resources.

The principles of “equitable and reasonable utilization” and the “no significant
harm” sets out the fundamental rights and obligations of Watercourse States in
regard to transboundary rivers crossing or bordering their sovereign territories. The
“equitable and reasonable utilization” doctrine, through applying a specific “test”
under article 6 of the Watercourse Convention, recognizes the “correlative” rights
of States to use water. The “no significant harm” doctrine imposes a “due diligence”
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duty on States not to harm others while using their “correlative” rights of a shared

resource.

Ratification of the Watercourses Convention would strengthen Afghanistan’s
position, as a responsible and accountable State, amongst other members of the
international community and in the region. It would also enable Afghanistan to
invoke power of international law and jurisdiction of international courts to protect
its direly needed water rights. Positions taken by other upstream States in refraining
from signature or ratification of the Watercourses Convention fall short of creating
a good model for Afghanistan. If Afghanistan desires to provide hydropower
electricity and feed its people through investing in water resources and at the same
time be at peace with its neighbors it must act in compliance with international law
and resort to the power of law.
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Afghanistan and the 1997 UN convention on the law of the non-
navigational uses of international watercourses: why does it matter?
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Abstract

An important question that has been absent from the national dialogues
and policy debates in Afghanistan is water resources development and
management. Integrated water resources management at the national level
and creating an agreed-upon legal framework for trans-boundary water
resources at the regional level is the third most important policy question for
Afghanistan after security and legal reform agendas that needs to be
addressed effectively. Afghanistan shares four of its trans-boundary river
basins with its neighbors: Tajikistan, Uzbekistan, Turkmenistan, Iran, and
Pakistan. Afghanistan is upstream to all of these basins except for the Kunar
tributary river draining into the Kabul lower basin. Being an upstream state
that has not developed its uses of water due to a variety of reasons,
Afghanistan desires and desperately needs to fully use its share of water from
the shared river basins for hydro- power production, irrigation, municipal,
and industrial uses as well as other economic purposes. At the same time,
there are concerns that the prior uses by neighboring countries might be
significantly impacted if Afghanistan will use its share of water. With the
entry into force of the UN 1997 Watercourses Convention, Afghans are keen
to know that how provisions of this new treaty law will impact Afghanistan’s
desire to fully utilize its share of the trans-boundary river basins. The United
Nations adopted the 1997 Watercourse Convention in an attempt to regulate
use, development, management, and conservation of watercourses crossing
national boundaries of states. The Convention entered into force on August
17, 2014. Afghanistan is not yet a party to the Convention. This paper will
examine importance of the Watercourses Convention for Afghanistan.
Key Words: Water, River basin, Trans-boundary, Convention, Watercourse,
International Law, Surface water, Groundwater
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Abstract

This research is a kind of Corolation investigations and it referred to the
description and analysis of variables and data. The objective of this study is to check
the relationship between family factors and balance of suicidal thoughts of women
in Kabul city. Therefore, the Kabul women divided to five zones which are central,
east, west, south and north zones. Afterwards, the printed questionnaires of couples’
conflicts, family violations and measurement of suicidal thoughts were issued to
them thus; when the data and digits were collected they were analyzed and parsed
by SPSS-16 software meanwhile, the results are described as following: The result
of evaluations of solidarity test and Oryouns T Stutoon analysis shows that the family
conflicts (lack of cooperation between couples, reducing of sexual interactions,
increasing of emotional reactions, reducing of communications with relatives,
uplifting of children supports and improving of individual relationship and
separating of financial issues between couples). creates the negative effects on
raising of suicidal thoughts to women or amid women. It should be mentioned that
the family conflicts, family violation, compulsory marriage are a kind of
suppositions which were tested by solidarity testing system and Oryouns T Stutoon
analysis and the result shows that some negative effects of suicidal thoughts can be
seen between them therefore; violence and family conflicts are the mean factors for
creating the suicidal ideas to women. On the other hands, the compulsory marriages
are connected to suicidal thoughts as well. It is mentionable that sort of the family
(big or compound family, core or small family) has different relations on suicidal
thoughts so it can be seen that huge family has more suicidal ideas based on its wide
relationships, expectations, different values and variable factors. The relationship
between daughter and son has been evaluated by Parson Solidarity testing system as
well but no suicidal ideas could be seen. Furthermore, there wasn’t any point of
suicidal ideas on marriage age and nothing was seen on family relations which could
be meaningful or create the suicidal thoughts amid family.
Key words: Family, Thoughts, Kabul Women, Self-immolation, Violence, Conflict
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Afghanistan’s foreign policy in the era of Amanullah
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Abstract

Amanullah, the Independence King of Afghanistan, after gaining
power in 1328, designed an independent foreign policy of "positive
balance” for Afghanistan, with its prominent features: creating equal
opportunities for the investment of all major powers, avoiding Joining
military agreements with a special power, observing the principle of
tension in regional politics, and striving for economic and political
development in the domestic arena as the main contributors to a positive
balance policy. Amanollah's foreign policy pursued principles and clear
goals that were rooted in the idea of modernizing Afghanistan, such as
achieving economic, scientific and technical growth. Achieving these
goals forced Amanullah to pursue a policy free of tension with all the great
powers. Amanullah's positive balance policy approach paved the way for
the co-sponsorship of the major European powers in Afghanistan.

Key words: Foreign Policy, Strategy, Positive Balance, Equal
Opportunities, Political Development, Modernization of the Country
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Analysis of appearance of the Taliban in Afghanistan based on the
crisis theory of “Hrair Dekmejian”
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Abstract

The second half of the 20th century for the most Islamic Countries
like Afghanistan has been associated with many social crises such as the
legitimacy crisis, the participation crisis, the security crisis, economic
crises, and so on, which prompted various protest and local reactions, such
as Fundamentalist currents, as a protest against the existing order and the
growing crises of their societies. According to Hrair Dekmejian's theory, a
historical empirical model shows that the cause and effect relationship is
between social crises and the appearance of revolutionary or revivalist
movements that demand the elimination of the existing formal order and
the construction of a modern society based on its own ideological program.
In this article, we are going to analyze the Appearance of a neo-
fundamentalist Taliban group that has the most extreme ideology among
fundamentalist and neo-fundamentalist groups in Afghanistan based on
Dekmejian 's theory and discuss the internal social crises in Afghanistan.
According to the theory of crisis, the existence of a crisis within
Afghanistan has exacerbated the revolutionary religious emotions and
inclinations in the country and has led to collective and organized religious
responses to confront the crisis. Therefore, the main question of the article
is how the social crisis in Afghanistan has had an impact on the appearance
of the Taliban in this country?
Key words: religious fundamentalism, Islamic fundamentalism, neo-
fundamentalism, social crisis, Taliban
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Abstract

Public Diplomacy, a platform for the development of soft power, it’s a
new concept in Turkey, which acts as an accelerating factor for the soft power
of the foreign policy instrument. Using public diplomacy, especially in the
21th century, not only has been a badge of fear and weakness of the countries,
but is a good indicator to assess the sustainability and success level of foreign
policy of the countries. The research is focused on the assumption that
Turkey’s foreign policy is following deep strategic doctrine which trying to
promote Turkey’s position in the Islamic countries and strengthen the shared
cultural affairs. Thus, in order to achieve its goals, Turkey government is
more interested in public diplomacy. Like other Islamic countries in
Afghanistan, Turkey is also trying to strengthen the bilateral ties and attract
Afghans attention through increasing its cultural, educational, and economic
and media cooperation. Therefore, presence of a number of Turkey NGOs
and associations in Afghanistan and increase of Turkey serials in TVs,
increase in Turkey scholarships, expansion of trade relations, Turkey role in
Afghanistan peace process and more importantly the tight relation of Dostum
with Turkey are the issues that can be studied in terms of Turkey public
diplomacy in Afghanistan. However, Turkey’s public diplomacy in
Afghanistan still faces many challenges; like local nationalism and Islamism.
Also in terms of public diplomacy, Turkey has to challenge with powerful
rivals such as Iran, China, Saudi Arabia, India, Pakistan and Russia. This is a
library research, with a descriptive-analytical style using the relevant political
books, valid articles and websites as the reference.
Key words: Public Diplomacy, Foreign Policy, Turkey, Afghanistan,
cultural diplomacy, Ardogan
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Karzai's foreign policy analysis from the perspective of the Linkage
theory
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Abstract

Hamid Karzai during the interim, transitional and elective government
(two courses) from 2002 to 2014, was the Afghanistan president that, in
terms of increasing communication channels across the region and the
world, provided widespread assistance to the international community and
the development of a unique democratic era behind. Afghanistan's changing
foreign policy during Karzai's time has made foreign policy management
and decision-making more important than ever, and from this perspective
the question of the research has been formed; what is the influential
component of foreign policy decisions during the reign of Hamid Karzai?
the model of James N. Rosenau's Linkage model was chosen to analyze
Karzai's foreign policy in order to answer this question.According to this
model, in countries such as Afghanistan, which are politically open and
economically developing, respectively the individual components,
international system, role variable, society and government have the most
influence in foreign policy decisions of the country. Using this model, the
research findings showed that during the study period, although the
individual component and the international system had the most impact on
foreign policy decisions in the country, but contrary to the Rosenau's
Linkage model, Afghanistan's foreign policy analysis in other cases with the
model And the component of the role and society is lower than the role of
government in foreign policy decision-making. Research findings are an
appropriate response to the failure to take advantage of opportunities and
control threats in foreign policy of the country.

Key words: Foreign policy analysis, Linkage theory, Afghanistan, Hamed
Karzai
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Abstract

Until the First World War, there was no limit to the use of force in the
international arena. Important achievements of the United Nations in the
contemporary world and international law were the principle of the
prohibition of the use of force, which restricted the use of force by countries
Has been.Hence, in the most important international legal document after
the end of the Second World War, the United Nations Charter deals with
this principle in article Article 2 (4). It is also worthwhile pointing out that
the government and international organizations and the International Court
of Justice have adopted the principle. according to this principle, in some
cases, this principle is legitimized in some political units of force by various
justifications, which are discussed in the article. As the United States
considered it legitimate in the military strike against Afghanistan and Iraq,
it declared it to be a pre-emptive, legitimate defense. The International Court
of Justice has ruled that Article 2 (4) of the Charter is a general international
law. It includes the prohibition of the use of force and the prevention of the
threat of force. The International Law Commission also agrees with this
view. The General Assembly also emphasized that the obligation to refrain
from the threat and use of force in international relations is in the hands of
all countries, not just the members of the United Nations.

Key words: resort to force, humanitarian intervention, legitimate defense,
collective security system, Dogmatism
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Afghan law
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Abstract

To get familiar with the procedures and procedures for enforcing
foreign criminal laws and regulations that are exceptionally based on the
principle of non-recognition And the validity of foreign criminal sentences
in the territory of the country, the researcher, despite the ambiguity of the
process of transferring prisoners to Afghan law, established. The
Government of Afghanistan has signed agreements on the transfer of
detainees to the Russian Federation, the Islamic Republic of Iran and
Tajikistan. In this way, the exchange of convicts is imprisoned Countries are
subject to conditions (physical and physical). So far, 284 Afghan citizens
from Tajikistan and 19 Afghan citizens from Iran have been brought in by
the same procedure. On the other hand, s people are citizens Tajikistan and
28 Iranian nationals have been transferred to their country for the purpose of
implementing and enforcing absenteeism sentences by Afghan courts.
Afghan government in transferring convicts to Imprisonment with the
countries that have concluded the agreement on the implementation of the
extramarital sentences of the foreign country against the Afghan prisoner
who transferred the proceedings and transferred to the country's prisons is
such that the sentence Extramaritalization in prisons will be imposed on
directly displaced prisoners and will not interfere substantially with this
criminal judgment, unless this is contrary to the principles and norms of the
Afghan legislature, in This will eliminate the vacuum created by the
Supreme Court by appealing to the emancipation.
Key words: Transfer of Prisoners, Foreign Criminal Sentence, Executor of

Orders, and Transfer of Prisoners Agreement
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True nature of the confession (action or legal event)

Mohammad Tagi Managebit!

1- Scientific Board Member of Kateb University, Kabul, Afghanistan!

Abstract

Confession is an important legal entity, And is one of the
evidence for proofs of lawsuit which causing accepting other's right
due to his confession. It has long been Discussed about its legal nature
Whether the confession is an intention to Create a contract or just an
announcement. If it is an announcement, is it a legal event or legal
action? The entry of confessions under each of these titles has its own
Effects and consequences. This article seeks to respond to the above
questions while expressing the definition, the types, elements, and
pillars as well as the legal status of confession, and want to clarify
indeed, that what is the true nature of the confession? Is it possible to
confession to be something out of circle of the above cases?
key words: Confession, legal event, legal action, announcement of a
legal relation, intention to create legal relations, legal nature,
independent nature
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